in respect of UN peacekeeping operations 3 whenever the conditions for its application are met. 4 That said, questions regarding the conditions for the application of IHL, as well as its scope of application, continue to be relevant, particularly at a time when the Security Council is tasking UN operations with increasingly robust mandates.
On 28 March 2013, the Security Council adopted Resolution 2098 (2013) by which it extended the mandate of the United Nations Organisation Stabilisation Mission in the Democratic Republic of the Congo (MONUSCO) and established the Intervention Brigade, a special combat force, as part of MONUSCO. '[C]onsisting, inter alia, of three infantry battalions, one artillery and one Special force and Reconnaissance company . . . under direct command of the MONUSCO Force Commander', 5 the Intervention Brigade is mandated 'to carry out targeted offensive operations . . . to prevent the expansion of all armed groups, neutralise these groups, and to disarm them'. 6 While mandates to perform enforcement tasks are not new in UN operations, this mandate has generated increased discussion about the application of IHL to UN forces, including by members of the UN Security Council in the course of adopting the resolution. 7 For instance, Rwanda underscored 'the need to ensure that the impartiality of the military component of MONUSCO and the protection of the Blue Helmets not be endangered at any cost' and reiterated The notion that a UN peacekeeping operation may, by virtue of engaging in a sufficiently intense level of hostilities against another organised armed force so as to trigger the application of IHL, be considered a 'party to an armed conflict' gives rise to a number of concerns, not least that it appears to contradict one of the basic principles of peacekeeping -that of impartiality. 10 As UN peacekeeping operations act pursuant to a mandate of the UN Security Council on behalf of the international community, the fact that a UN operation may become a 'party to a conflict' runs counter to the idea that such forces act in a role akin to that of an 'international policeman', 11 and that they should not promote a particular national or other political agenda.
Further, there is the understandable concern of troop-contributing countries for the safety of their personnel. The application of IHL usually entails that members of the armed forces belonging to a party to the armed conflict become lawful targets at all times during the armed conflict, including times when they are not actually engaged in combat. Civilians, of course, may not be the object of attack, unless and for such time as they take a direct part in hostilities. Subject to the application of the 1994 Convention on the Safety of United Nations and Associated Personnel (hereinafter 'the Safety Convention'), 12 which will be discussed below, these principles could also apply in respect of UN peacekeeping operations, should a peacekeeping operation become a 'party to an armed conflict'.
Regarding the application of IHL to UN forces, as the UN is not a party to any IHL treaties, including the Geneva Conventions and their Additional Protocols, it is not formally bound by these instruments. 13 That being said, as the However, these proposals were ultimately not adopted following an explanation on behalf of the SecretaryGeneral that such 'accession would raise questions as to the legal capacity of the Organisation to become a party to multilateral treaties . . . Chiefly, the lack of certain competences, including the lack of territorial jurisdiction and of disciplinary and penal authority, would make it impossible for the Organisation to discharge many of the obligations laid down in the Geneva Conventions'. Ibid., para. 218. There have been a number of developments which have assisted in clarifying the scope of the UN's obligations. Dating back to its operation in the Congo in the 1960s, the UN has stipulated that its forces should 'observe the principles and spirit of the general international conventions applicable to the conduct of military personnel'. 16 While this practice was followed in a number of successive operations, further clarity was provided in 1999 when the UN SecretaryGeneral issued an internal instruction entitled 'Observance by United Nations forces on international humanitarian law' 17 (hereinafter 'the Secretary-General's Bulletin'). Prepared as a 'code of conduct' at the request of the Special Committee on Peacekeeping Operations, 18 the Secretary-General's Bulletin sets out minimum 'fundamental principles and rules of international humanitarian law applicable to United Nations forces conducting operations under United Nations command and control'. 19 Without differentiating whether a conflict is international or noninternational in nature, the Secretary-General's Bulletin sets forth obligations concerning: the protection of the civilian population; means and methods of combat; the treatment of civilians and persons hors de combat; the treatment of detained persons; and the protection of the wounded, the sick, and medical and relief personnel. It specifies that its provisions 'do not constitute an exhaustive list of principles and rules of international humanitarian law binding upon military personnel, and do not prejudice the application thereof, nor do they replace the national laws by which military personnel remain bound throughout the operation'. 20 In contemporary operations, the UN typically undertakes in its statusof-forces agreements (SOFAs) entered into with states hosting peacekeeping operations to: conduct its operation . . . with full respect for the principles and rules of the international conventions applicable to the conduct of military personnel. Today the issue is not so much whether the UN force should observe IHL. Depending on the mandate of the operation concerned, relevant IHL principles are incorporated into the rules of engagement of a force, and are to be applied at all times where conditions for their application arise. Rather, the issue is to determine when and for how long IHL applies. This is particularly important because the application of IHL may entail a corresponding loss of legal protection accorded to peacekeepers under the Safety Convention and the Rome Statute of the International Criminal Court (hereinafter 'the Rome Statute'). 23 Contemporary SOFAs entered into between the UN and states hosting peacekeeping operations usually require that the host government 'shall ensure that the provisions of the Safety Convention are applied to and in respect of the peacekeeping operation, its members and associated personnel', and that it shall criminalise and prosecute attacks against them. 24 However, regarding the scope of application of the Safety Convention, Article 2(2) provides that the Convention:
shall not apply to a United Nations operation authorized by the Security Council as an enforcement action under Chapter VII of the Charter of the United Nations in which any of the personnel are engaged as combatants against organized armed forces and to which the law of international armed conflict applies. 25 As such, peacekeepers would lose the protection they are granted under the Safety Convention in situations in which a UN operation, authorised by the Security Council as an enforcement action under Chapter VII, has become a party to an Perspective on the applicability and application of international humanitarian law: the UN context international armed conflict. 26 However, as Article 2(2) only excludes the application of the Safety Convention to situations to which the law of 'international armed conflict' applies, the Convention would appear to continue to apply in respect of situations in which the UN operation has become a party to a noninternational armed conflict. 27 Under the Rome Statute, however, attacks against peacekeepers in situations of both international and non-international armed conflicts will not be considered 'war crimes' if the peacekeeping operation has become a 'party to an armed conflict'. Indeed, the Rome Statute only criminalises as 'war crimes' attacks intentionally directed against 'personnel, installations, material, units or vehicles involved in a . . . peacekeeping mission . . . as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict'. 28 As such, the Rome Statute does not differentiate between situations of international or non-international armed conflict with respect to the loss of protection of UN peacekeepers when they have become a party to an armed conflict.
With respect to the field of application of IHL, the Secretary-General's Bulletin states that IHL applies to UN forces: when in situations of armed conflict they are actively engaged therein as combatants, to the extent and for the duration of their engagement. [IHL is] accordingly applicable in enforcement actions, or in peacekeeping operations when the use of force is permitted in self-defence. 29 In accordance with general principles of IHL, the writer understands that the principles and rules of IHL as set out in the Secretary-General's Bulletin apply in respect of a UN peacekeeping operation whenever it engages in such a level of hostilities with a state or sufficiently organised non-state armed group as would render it a 'party to a conflict'. This could occur either (i) in the course of performing an 'enforcement mandate' authorised under Chapter VII of the Charter of the UN, or (ii) when using force in self-defence. In either case, the fighting would need to reach the intensity of an 'armed conflict' so as to trigger the application of IHL.
While it is clear that IHL applies whenever the factual conditions for its application arise, it is not always apparent, as a practical matter, when that threshold has been met. As peacekeeping forces are typically deployed with the consent of the host state, most situations in which peacekeeping operations are likely to become involved in an armed conflict concern those to which the law of non-international armed conflicts would apply. As the law concerning non-international armed conflicts is not as well developed as that regarding international armed conflicts, 
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and there is little international jurisprudence concerning its application in the context of UN operations, there is minimal guidance as to its scope of application. 30 For example, regarding the factual conditions for the application of IHL, where peacekeepers provide support to state armed forces involved in a pre-existing conflict with non-state armed groups, what level of support would be required to render the UN operation a 'party to a conflict' with those non-state armed groups?
While such issues have to date been largely theoretical, recent developments in UN peacekeeping have made them increasingly relevant. In 2008, the UN Security Council acting under Chapter VII of the Charter mandated the UN Organisation Mission in the Democratic Republic of the Congo (MONUC) to carry out a broad range of tasks, including to 'support operations led by and jointly planned with [FARDC 31 -integrated] brigades' with a view, inter alia, to disarming recalcitrant local and foreign armed groups and securing the release of children associated with such groups. 32 More recently the Security Council requested the Secretary-General to report on options under which the UN would provide logistics support to the African-led International Support Mission in Mali (AFISMA) 33 -a task which seemed at one point might fall to be discharged by the UN special political mission established pursuant to Security Council Resolution 2085 (2012). Matters have since evolved; 34 however, these examples, as well as MONUSCO's recently extended mandate under Resolution 2098 as discussed above, demonstrate that the questions posed above are currently of practical significance for the UN.
In addition, once the threshold for the application of IHL is met, what is its temporal and geographical scope of application? Does IHL apply in respect of peacekeepers in areas where they are not engaged in actual combat? This is particularly relevant in situations where peacekeepers may be deployed throughout a large territory and are carrying out a range of tasks, including purely humanitarian ones, under their mandate.
In conclusion, issues concerning the application of IHL in respect of UN operations continue to stir discussion. While it is clear that IHL applies in respect of UN operations once the factual conditions for its application are fulfilled, such application continues to raise practical questions, particularly in relation to its scope. As peacekeeping operations are often tasked with multi-dimensional mandates involving a range of responsibilities, the loss of protected status may conceivably compromise their ability to undertake their mandates. In light of these considerations, it is submitted that when mandating UN operations with enforcement tasks, the UN Security Council may wish to consider the full implications of its peacekeeping operations becoming subject to the application of IHL. This may require the taking of certain measures to ensure the safety and security of its personnel, the provision of additional resources in the event that its personnel are required to intern large numbers of fighters in the course of performing their operations, and consideration as to whether all aspects of particular mandates may realistically be performed within such an environment.
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